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RECENT IMPORTANT DECISIONS 521 

mous, becomes legal, if one of the parties to the subsequent marriage acted 
in good faith, and the impediment to the marriage is removed by the death or 
divorce of the former husband or wife. Amendatory act of 1896 provided that 
where the impediment was removed before the act took effect, the statute 
applied. Petitioner asks for letters of administration as the lawful widow of 
intestate. The marriage ceremony occurred in 1890, when deceased had a 
wife living, — who died in 1898. Held, that petitioner was the lawful widow 
of the intestate. Lufkin v. Lufkin (1903), — Mass. — , 65 N. E. Rep. 840. 

The removal of the impediment and the subsequent co-habitation in good 
faith, are facts which did not take place until after the passage of the act. So 
construed, the statutes are not retrospective. Holyoke v. Haskins, 9 Pick. 259. 
If the statutes were retrospective so far as applying to a marriage performed 
prior to their enactment, in the case at trial they interfeied with no vested 
right or property ; hence to that extent are subject to the constitutional power 
of the legislature. Jacquins v. Com. 9 Cush. 279; Inhabitants of Goshen v. 
Inhabitants of Richmond, 4 Allen, 458; McFadden v. Evans-Snider-Buel Co., 
185 U. S. 505. The constitutionality of the statute as validating a marriage in 
which the ceremony and the removal of the impediment occurred prior to the 
passage of the statute was not determined, as it does not affect the case on 
trial. NewOrleans C. &N. Co. v. New Orleans, 12La.Ann. 364; Gilman v. 
Sheboygan, 2 Black 510; Duer v. Small, Federal Cases No. 4 116, (4 Blatchf. 
263) ; Mason v. Rollins, Federal Cases, No. 9252 (2 Biss. 99) ; Eakins v. 
Eakins, (Ky.) 20 S. W. 285; Antoni v. Wright, 20 Grat. 833; State v. Snow, 
3 R. I. 64. 

Master and Servant— Liability of Master for Acts of Independ- 
ent Contractor.— A railroad company's excavation disturbed the founda- 
tion of an adjacent church building. An agreement was made whereby the 
railroad company should put the outside of the building, the foundation and 
adjoining walls in repair and make them safe; and the church, at the com- 
pany's expense, should refit the interior. The construction of the wall was 
let to an independent contractor who did the work according to the design of 
the railroad company. On completion of the work and payment therefor the 
church gave a receipt to the railroad company stating it to be in full settle- 
ment of all damage. Subsequently further injury was sustained by the church 
due to the improper underpinning of the wall, whereby the jarring of passing 
trains kept the wall settling. In an action for damages the railroad company 
set up as defense the receipt given by the church in full settlement. Held, 
that the receipt was no bar to the action and that the railroad company was 
liable for defects in the design. Paterson E. R. Co. v. Rector, etc., Church 
Holy Communion (1902), — N. J. L. — , 53 Atl. Rep. 449. 

The reasons given by the court were, that the receipt covered only the 
original injury — the excavation. The second cause of action arose out of the 
defective construction of the wall — an injury independent of the first. This 
case is a good illustration of the rule governing employer's liability for act 
of independent contractor and also the right of a party to maintain successive 
suits for continuing injury to real property. The reasoning and decision is 
supported in Fell v. Bennett, 110 Pa. St. 181; Aldworth v. Lynn, 153 Mass. 
53, 10 L. R. A. 210; Lamm v. Chicago, .45 Minn. 71, 10 L. R. A. 268; Wil- 
litts v. Railway, 88 Iowa 281, 21 L. R. A. 608; Harlin v. Railway, 50 Neb. 
698, 36 L. R. A. 417. 

Master and Servant— Liability of Master when Servant is 
Injured in an Attempt to Save Master's Property.— An employer 
had been negligent in the construction of the building. The negligence con- 
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sisted in using combustible timber and in the location and condition of elec- 
tric wires within the building. The building caught fire and the servant ran 
out to give the alarm. Failing in this and for the purpose of using the tele- 
phone, he ran back into the building, which was in flames, where he was so 
severely burned as to cause death. Suit is brought against the company for 
damages. Held, that the proximate cause of servant's injury was the volun- 
tary and reckless act of going into the burning building. Chattanooga Light 
& Power Co. v. Hodges (1902), — Tenn. — , 70 S. W. Rep. 616. 

The discussion in this case presents the view generally taken by the courts 
on this subject. It is well settled that where one person is exposed to peril of 
life by negligence of another, the latter will be liable in damages for injuries 
received by a third party in a reasonable effort to rescue the one so imperiled. 
But whether the benefit of the rule is to be extended to one injured in an effort 
to save another's property the courts are not agreed. Found cited against the 
extension are: Eckert v. Railway, 43 N. Y. 502, 3 Am. Rep. 721; Morris v. 
Railway, 148 N.Y. 186, 42 N. E. 579; Condiffv. Railway, 45 Kans. 260, 25 
Pac. 562; Cook v. Johnson, 58 Mich. 437, 25 N. W. 388, 55 Am. Rep. 703; 
Seale v. Railway, 65 Texas 274, 57 Am. Rep. 602. In favor of it: Berg v. 
Railway, 70 Minn. 272, 73 N. W. 648, 68 Am. St. Rep. 524; Liming v. Rail- 
way, 81 Iowa 246, 47 N. W. 66; Pullman Pal. Car Co. v. Laack, 143 111. 242, 
32 N. E. 285, 18 L. R. A. 215; Wasmerv. Railway, 80 N. Y. 212, 36 Am. 
Rep. 608. The courts are agreed that the injured party must not act rashly 
nor unnecessarily expose himself to danger in any case. A comparison of the 
cases respecting the saving of property shows there is no real conflict. The 
difference lies, not in the nature of the thing to be rescued, but in the degree of 
prudence that the courts require the party to exercise in thus hazarding his 
life. 

Negligence— Injury to Employee — Liability of Employer. — Plain- 
tiff's foot was caught in an unblocked guard rail, while he was attempting 
to uncouple cars, and he was injured. He alleges negligence on part of the 
company in its failure to block the guard rails. Held, he cannot recover. 
O'Neill v. Chicago, R. I. and P. R. Co. (1903),— Neb.— , 92 N. W. Rep. 731. 

Ordinary diligence in providing its employees with safe machinery is 
all that is required of the employer, and the test of the character of appliances 
is general use. R. R. Co. v. Lyde , 57 Tex. 505 ; Conway v. R. R. , 50 Iowa 
465; Iron Ship Building Works v. Nuttall, 119 Pa. St., 149, 13 Atl. 65; Alli- 
son Manufg Co. v. McCormick, 118 Pa. St. 519. The safety of the construc- 
tion of appliances, for a particular business, where skill is required, is not 
ordinarily a question for the jury. Juries cannot be allowed to setup a stand- 
ard, that will dictate the custom or control of business. Bailey's Master's 
Liability for Injuries to the Servant, pp. 23-24; Titus v. R. R., 136 
Pa. State 618, 20 Atl. 517; Loffin v. R. R., 106 N. Y. 136, 12 N. E. 599; Vin- 
ton v. Schwab, 32 Vt. 612; Tuttle v. R. R., 122 U. S. 189. It is much safer 
to hold that when it appears the employee is aware of the risks to which he 
exposes himself in the service, and consents to encounter them by entering 
the service, his employment subject to these risks cannot be treated as a 
breach of duty. McGinnisv. Bridge Co., 49 Mich. 466; R.R.v. McCormick, 
74 Ind. 440; R. R. v. Selly, 152 V. S. 145; Appelx. R. R., Ill N. Y. 550; 
R. R. v. McDade, 135 U. S. 554. 

Negligence — Liability of State Fair Association for Negligence 
of Persons Conducting a Side-Show on the Fair Grounds. — The 
defendant, the Texas State Fair, owned extensive grounds upon which it 
annually conducted a state fair. It leased or conceded to the firm of S. & L. 



